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MEMORANDUM FOR Division, District, and Center Commanders, U.S. Army Corps of 
Engineers 

SUBJECT: Environmental Justice - An Overview 

1. Background. 

The purpose of this memorandum is to provide an overview of Environmental Justice (EJ). 
Executive Order No. 12898 requires designated federal agencies to "identify and address, as 
appropriate, disproportionately high and adverse human health or environmental effects of the 
agencies programs, policies, and activities on minority populations and low-income populations. 
The Environmental Protection Agency recommends three steps: (1) determine the existence of 
minority and low-income populations; (2) determine if resource impacts are high and adverse; 
and (3) determine if the impacts fall disproportionately on minority and low-income populations. 
Executive Order No. 14008 establishes additional policy, requiring that federal agencies make 
achieving environmental justice part of their missions by developing programs, policies, and 
activities to address disproportionately high and adverse human health, environmental, climate
related and other cumulative impacts on disadvantaged communities, as well as the 
accompanying economic challenges of such impacts. The U.S. Army Corps of Engineers 
(Corps) most often considers EJ through the National Environmental Policy Act (NEPA) 
compliance process. 

2. Purpose. 

The purpose of EJ analysis - like all those under NEPA is to identify and analyze issues to 
inform the decision-making process for Corps decision makers and the public. It does not 
dictate a particular result, even when the analysis indicates that a Corps project, or a permit 
applicant's proposed project, may have a disproportionate impact upon minority or low-income 
populations. 

Although Executive Order 12898 expressly states that it does not create a private right to 
judicial review, the agency's EJ analysis may be challenged as arbitrary and capricious under 
NEPA and the Administrative Procedure Act (APA). Therefore, like any component of NEPA 
analysis, the EJ analysis must be based on accurate facts and there must be a rational 
connection between the facts, the analysis, and the conclusion. An agency must provide "more 

1 Execmfre Order No. /2898. f I-IOI. 59 Fed. Reg. 7629 (Feb. I I. /994). 
2 See EPA, Final Guidance for fllcorporating Environmental Justice Concerns at ff 3.2.1-3.2.2 (1998). 
3 Executive Order No. 14008. f 219. 86 Fed. Reg. 7629 (Feb. I. 202/). 
' See CEQ Enviro11me11tal Justice Guidance Under the National Enl'iro11me11tal Policy Act ( /997) at /0 (explai11i11g that 
disproportio11ate impact "does 1101 preclude the proposed actio11 from goingfon1·ard. 11or does ii necessarily compel a co11c/11sion 
that a proposed action is e111•iro11111e111ally 1111satisfactory "); see also Sierra Club I'. FERC. 867 F.3d 1357, 1368 (D.C. Cir. 201 7) 
("As alll'ays with NEPA. a11 agency is 1101 req11ired to select the course ofactio11 that best serves e11viro11111e111aljustice. 011ly to 
take a 'hard look · at environme111aljustice issues.'). 
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bare-bones conclusions that an EJ community would not be disproportionately harmed" by a 
federal action's impacts. In essence, there must be more than just a statement about EJ in 
Corps NEPA documents; there must be facts and analysis that lead to a conclusion. 

One of the more challenging areas is identifying the appropriate scope of the EJ analysis. For 
example, a court did not uphold an EJ analysis where the agency found impacts over a large 
area but only evaluated EJ impacts over a smaller area. When determining the appropriate 
scope for an EJ analysis, there are many factors to consider. One factor to consider is whether 
the action being evaluated in the NEPA document relates to expenditures of federal resources 
(i.e., determining the federal interest) or if the NEPA document is evaluating a permit applicant's 
proposal (i.e., determining whether that proposal is contrary to the public interest). 

Like NEPA, EJ analysis is largely procedural. Thus, it does not require that the Corps select a 
specific course of action or alternative for its own projects or when making a permit decision. It 
does require the Corps to ta.ke a "hard look" at these important issues. 

3. Identification and Involvement of Overburdened Communities. 

In addition to the fact-based analysis and conclusions to inform decision-making, there are also 
requirements to engage the public. From a process standpoint that means that for every project 
and permit action the Corps must: 

a. Identify minority and low-income (and other historically marginalized and overburdened) 
populations and ensure fair treatment. 

b. Provide opportunities for meaningful involvement in activities affecting them. 

Tools to identify communities and effects from specific pollutants as well as census data and 
other relevant information exist now, and more tools are being developed as directed by 
Executive Order 14008 to assist agencies in better informing EJ analyses. Ensuring access to 
information and transparently communicating to all communities and removing barriers to 
enable participation in federal decision-making processes is the Corps' responsibility. 

4. Decision-making. 

NEPA evaluations, which include EJ analysis, are used to identify and analyze issues to inform 
federal decision-making processes. The Corps needs to complete EJ analysis prior to a permit 
or other authorization being issued. For Civil Works projects, the EJ analysis must be completed 

5 See Cmtys Ag ainst Rummy Expansion, Inc. , •. FAA, 355 F.3d 678. 689 (D.C. Cir. 2004) ("The [ag ency] exercised its discretion 
to include the environmental j ustice analysis in its NEPA evaluation. a11d that a11alysis therefore is properly subject to arbitrary 
and capricious review under the APA. 'J. 
~ See e.g. Cmtys Against R11111my Expa11sion. 355 F.3d at 685. 689 (stating that a11 age11cy 's deli11eation of the area potemially 
affected by tire project must be ..reasonable a11d adequately explai11ed" and include "a ratio11al co1111ectio11 be twee11 tire facts 
fou11d a11d tire decisio11 made. 'J. 
7 Sta11di11g Rock Sioux Tribe v. U.S. Army Corps of Engineers. 255 F. Supp. 3d IOI. 140 (D.D.C. 20/7). 
-~ See Vecinos para el Bienestar de la Com1111idad Cos/era v. F.£ .R.C. No. 20-1045, 202 / Wl 3354747. at *5 (D.C. Cir. Aug. 3. 
202/) (rema11di11g EJ analysis ll'here project impacts ll'ere over a 31-mile area and EJ study area iras 011/yover a 111-0-mile 
area): also see S1a11ding Rock Sioux Tribe. 255 F. Supp. 3d at 147-38 (questioning geographic scope ofenvironmentalj ustice 
analysis). 
9 Executive Order/4008. Tackling the Climate Crisis at Home and Abroad 86 Fed. Reg 7619 (Ja11. 27, 2021). 
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"in the formulation" of the project, which is the feasibility phase when NEPA compliance is 
completed. For Corps Civil Works projects, implementation of study authorities via the policies 
in the Planning Guidance Notebook provide flexibility to capture total benefits, and to address 
mitigation measures, as appropriate. The "Other Social Effects" account provided in the 1983 
Principles and Guidelines provide a framework for evaluating EJ considerations. 

The Regulatory Program's statutory authorities, implemented through codified regulations, 
provide for the determination that issuance of a permit will not be "contrary to the public 
interest." This determination is informed by the balancing of certain public interest review 
factors, such as safety, economics, flood hazards, water quality, general environmental 
concerns, property ownership, and the needs and welfare of the people. EJ effects that are 
directly related to the regulated impacts of the proposed project may be evaluated via the public 
interest review and can inform the development of compensatory mitigation permit conditions to 
offset these EJ effects. Some examples may include construction of sound barriers; reduction of 
project size/scope; changes in construction materials, methods, timing; development of 
community engagement and awareness plans. 

5. Resources 

I have attached an enclosure with a list of helpful EJ resources. 

Encl SCOTT A. SPELLMON 
Lieutenant General, USA 
Commanding 

111 See 33 U.S.C. f 2356(b)(I) ("Ill theform11/ation ofll'ater de11elopment resources projects. the Secretary shall comply with any 
existing Executive Order regarding e1111iro11111e11ta/ justice in effect as ofDecember 27. 2020, to address any disproportionate and 
ad11erse human health or enviro11111e11tal effects 011 minority communities. loll'-income comm1111i1ies, and hrdian Tribes. ''). 
11 Engineering Reg11/a1io11 I 105-2-100, Planning Guidance Notebook. para. 4-3 (b) (April 22. 2000). 
11/d. al para. 2-7 a11d App. G at p. 49 (April 22. 2000). 
/J See Economic a11d En11ironmental Pri11ciples and Guidelinesfor Waler and Related land Resources lmplemenlalion St11dites at 
.7.5 (March 1983): see also Principles and Requirements for Federal h111es1ments in Waler Resources at 5 (March 20/ 3) 
(addressing EJJ. 
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Environmental Justice Resources 

1. Executive Order 12898, Federal Actions to Address Environmental Justice in Minority 
Populations and Low-Income Populations, 59 Fed. Reg. 7629 (Feb. 11, 1994); Executive Order 
14008, Tackling the Climate Crisis at Home and Abroad, 86 Fed. Reg 7619 (Jan. 27, 2021). 

2. Presidential Memorandum: Executive Order on Federal Actions to Address Environmental 
Justice in Minority Populations and Low-Income Populations, (Feb. 11, 1994). 

3. CEQ Environmental Justice Guidance Under the National Environmental Policy Act 
(December 10, 1997). 

4. Memorandum of Understanding, Environmental Justice and Executive Order 12898 (2011 ). 

5. Promising Practices for EJ Methodologies in NEPA Reviews, Report of the Federal 
lnteragency Working Group on Environmental Justice & NEPA Committee (2016). 

6. Community Guide to Environmental Justice and NEPA Methods, Product of The Federal 
lnteragency Working Group on Environmental Justice & NEPA Committee (Mar. 2019). 

7. 33 U.S.C. § 2356(b). 

8. CEO, https://ceq.doe.gov/nepa-practice/justice.html. 

9. Federal lnteragency Working Group on Environmental Justice (EJ IWG) website, 
https://www.epa.gov/environmentaljustice/federal-interagency-working-group-environmental
justice-ej-iwg. 

10. EPA Environmental Justice website, https://www.epa.gov/environmentaljustice. 

11. DoD, Strategy on Environmental Justice (Mar. 24, 1995), 
https://www.denix.osd.mil/references/dod/strategy/dod-environmental-justice-strategy/DoD
Environmenta1-Justice-Strategy-24-Mar-1995. pdf. 

12. Centers for Disease Control and Prevention, Environmental Justice website, 
https://www.cdc.gov/nceh/tracking/topics/EnvironmentalJustice.htm. 

Enclosure 

https://www.cdc.gov/nceh/tracking/topics/EnvironmentalJustice.htm
https://www.denix.osd.mil/references/dod/strategy/dod-environmental-justice-strategy/DoD
https://www.epa.gov/environmentaljustice
https://www.epa.gov/environmentaljustice/federal-interagency-working-group-environmental
https://ceq.doe.gov/nepa-practice/justice.html



